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Opi nion by Wendel, Adm nistrative Trademark Judge:

Jonat han D. Heavey filed an application to register the
mar Kk DARTMOUTH MOOSE and desi gn, as shown bel ow, for
“clothing, nanely, T-shirts, athletic jerseys, sweat shirts,

sweat pants, shorts, pants, hats.”d

! Serial No. 75/375,714, filed Cctober 20, 1997, based on an
al l egation of a bona fide intention to use the mark in commerce.
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The Trustees of Dartnouth College filed an opposition
to registration of the mark on the ground of Iikelihood of
confusi on under Section 2(d) of the Trademark Act. Qpposer
al l eges that since Decenber 17, 1769 and long prior to
applicant’s filing date, opposer has used the nanes and
mar ks DARTMOUTH and DARTMOUTH COLLEGE in connection with the
offering of its educational services; that since before 1900
opposer has used the nanes and nmar ks DARTMOUTH and DARTMOUTH
COLLEGE on the unifornms worn by its sports teans and the
Roman |l etter “D’ has al so been closely associated with these
teans, appearing on caps, jerseys and the like; that since
|l ong prior to the filing date of the involved application,
with the consent of opposer and through rel ated conpani es,
wear i ng apparel has been offered for sale using either alone
or in conbination DARTMOUTH and the Roman letter “D’; and
that applicant’s mark DARTMOUTH MOOSE and design is a

colorable imtation of opposer’s fanobus nanmes and marks, the
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use of which mark, as applied to applicant’s goods, would be
| i kely to cause confusion.

Applicant, in his answer, denied the salient
al l egations of the notice of opposition, although admtting
t hat opposer had used the nanes Dartnouth and Dartnouth
Col l ege in connection with educati onal services.EI

The Record

The record consists of the file of the invol ved
application; the trial testinony depositions, with
acconpanyi ng exhibits of Richard G Jaeger, Director of
Athl etics for opposer and Karen J. Mongeon, Licensing
O ficer for opposer; and the status and title copies of six

registrations of opposerEland applicant’s responses to

2 Applicant further pleaded the affirmative defenses of unclean
hands, estoppel, acquiescence, waiver and the geographic
descriptiveness of the names Dartnouth and Dartnouth Coll ege.
Applicant has failed to pursue any of these affirmative defenses,
however, and thus no consideration has been given thereto.

® Registration No. 987,129, issued June 25, 1974, for the nark
DARTMOUTH for “educational services — nanely, offering college
and graduate |evel courses; first renewal

Regi stration No. 1,727,764, issued Cctober 27, 1992, for the
mar k DARTMOUTH AUTHENTI CS for “athletic jerseys, sweat shirts,
sweat pants, shorts, T-shirts, knit shirts, pants, hats,
headbands”; Section 8 accepted,;

Regi stration No. 1,729,497, issued Novenber 3, 1992, for the
mar k DARTMOUTH AUTHENTI CS and design for the same wearing appar el
as above; Section 8 accepted;

Regi strati on No. 2,041, 854, issued March 4, 1997, for the mark
1900 TUCK AT DARTMOUTH and design for “clothing, nanmely, T-shirts
and sweatshirts

Regi stration No. 2,158, 256, issued May 19, 1998, for the mark
DARTMOUTH W NTER CARNI VAL for “T-shirts, sweatshirts and
sweaters”; and

Regi strati on No. 2,305,032, issued January 4, 2000, for the
mar k COL. DARTMUTH NOV. HANT: | N AMERI CA 1769 and design for
"clothing, nanely, shirts, T-shirts, sweat shirts, sweat pants,
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opposer’s interrogatories made of record by neans of
opposer’s notice of reliance. Applicant took no testinony
and nmade no evidence of record. Only opposer filed a brief.

Dartmouth Col | ege, as represented by its trustees, was
established as an educational institution in 1769. Opposer
has used both the nane DARTMOUTH and the Roman letter “D’ on
its athletic unifornms since the 1880's. The official letter
“D’” is considered the synbol of all the athletic teans and
is awarded to all those who earn varsity status. (Jaeger
deposition, p.8). Al though the teans do not presently have
an official mascot, a noose has been used as an unoffici al
mascot for the past five or six years and a noose figure has
appeared at sporting events.

Qpposer began its licensing prograns in the 1970’ s,
permtting several top manufacturers to produce wearing
apparel and other itens bearing Dartrnouth marks, including
DARTMOUTH and the letter “D’, to be sold by various
retailers. The apparel includes T-shirts, athletic jerseys,
sweat shirts, sweat pants, shorts, pants and hats. Most
goods display one mark, but certain itenms, such as hats, my
bear both the letter “D’ and the nanme Dartnouth Coll ege.
Potential purchasers for the |licensed goods include
students, alumi, the teans, the faculty, and fans in

general at the athletic events. Sales of this nerchandise

pants, shorts, boxer shorts and socks, jackets, sweaters, hats
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runs around $1 mllion per year, resulting in a royalty
i ntake for opposer of approximately $100, 0000 per year.
(Mongeon deposition, p. 13).

Applicant is a Dartnmouth graduate who had occasi onal
enpl oynent in the physical education departnent and attended
meetings involving attenpts by the students and staff to
find a new nascot for the college s teans. (Jaeger
deposition, p. 14). Applicant hel ped conduct a survey in
the m d-1990’s in which the students chose a nobose to be the
unof ficial mascot. (Applicant’s response to Interrogatory
No. 2).

The Opposition

Priority is not an issue here in view of opposer’s
submission in its notice of reliance, as well as the
identification during the testinony of Karen Mongeon, of
status and title copies of the six noted registrations for
the mark DARTMOUTH and variations thereof.B See Ki ng Candy
Co., Inc. v. Eunice King’s Kitchen, Inc., 496 F.2d 1400, 182
USPQ 108 (CCPA 1974). Furthernore, opposer has established
prior and continuous use of both DARTMOUTH and t he Roman

letter “D’ since as early as the 1880's, a date well prior

belts, pajamas, night shirts and ties.”

* Al t hough opposer failed to plead ownership of these
registrations in its notice of opposition, opposer tinely

i ntroduced the registrations during its testinony period and
appl i cant nmade no chall enge thereto. Accordingly, the
registrations are considered part of the record.



Qpposition No. 113,404

to the earliest date available to applicant, nanely, the
filing date of his application.

Thus, we turn to the issue of |ikelihood of confusion,
maki ng our determ nation on the basis of those of the
du PontBl factors which are relevant in view of the evidence
of record. Two key considerations in any analysis are the
simlarity or dissimlarity of the respective marks and the
simlarity or dissimlarity of the goods with which the
mar ks are being used. See Federated Foods, Inc. v. Fort
Howar d Paper Co., 544 F.2d 1098, 192 USPQ 24 (CCPA 1976); In
re Azteca Restaurant Enterprises, Inc., 50 USPQ2d 1209 (TTAB
1999) .

Looking first to the respective marks, we agree with
opposer that the term DARTMOUTH i s the dom nant el enment in
bot h opposer’ s DARTMOUTH mar ks and applicant’s DARTMOUTH
MOOSE mark. Whiile marks nust be considered in their
entireties in determning likelihood of confusion, it is
wel | established that there is nothing inproper in giving
nore or less weight to a particular portion of a mark. See
In re National Data Corp., 753 F.2d 1056, 224 USPQ 749 (Fed.
Cr. 1985). Here the word DARTMOUTH cl early dom nates al
the marks. Applicant’s addition of the Roman letter “D’, a

desi gnation in which opposer has established | ong prior

Inre E.l. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ
563 (CCPA 1973).
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common |aw rights, only reinforces the simlarity of
connotation and comrerci al inpression of the word DARTMOUTH.
Wil e we are not convinced that opposer has established
comon law rights in the use of a nbose per se, although
opposer so argues, we consider this additional elenent to
have only a small inpact in applicant’s mark as a whol e.
Wil e potential purchasers may well make an associ ation
between the term MOOSE (and t he npose design) with opposer,
even without this recognition of the mascot reference, we
find the commercial inpressions created by the respective
marks highly simlar. The source indicating significance of
t he word DARTMOUTH renmai ns the sane.

Thus, on the basis of this high degree of simlarity of
overall commercial inpression, we turn to the respective
goods. We find the clothing itens upon which applicant
intends to use his mark to be identical to itens upon which
opposer is presently using its DARTMOUTH mar ks.

Furthernore, since there are no limtations in the
identification of goods in the application as to any
particul ar channels of trade, we nust assune that
applicant’s goods would travel in all the normal channel s of
trade and be sold to all the usual purchasers for goods of
this nature. See Canadi an Inperial Bank v. Wells Fargo

Bank. 811 F.2d 1490, 1 USPQ2d 1813 (Fed. GCr. 1987).
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Clearly the potential purchasers for clothing itens bearing
a DARTMOUTH MOCSE mar k woul d enconpass those al so purchasing
opposer’s DARTMOUTH itens. W nust assume that applicant’s
wearing apparel, whether sold on the Internet, by mail-order
catalog or in retail stores, would be available in the sane
type of outlets as opposer’s wearing apparel.

Wi | e opposer has al so raised the factor of the degree
of fame of its DARTMOUTH marks, we do not find that opposer
has proffered sufficient evidence to establish, for purposes
of this proceeding and these goods, that DARTMOUTH has
attained the status of a famobus mark. W would readily
concur, however, that the evidence is adequate to establish
t hat opposer’s DARTMOUTH mark is well-known, not only in
connection with the educational institution and its sports
teans, but also in connection with the college-rel ated
clothing itens upon which the marks are used. This in
itself weighs strongly in opposer’s favor in determ ning
| i kel i hood of confusion.

| nasnmuch as applicant has nmade no evi dence of record,
we have no reason to consider the use of the mark DARTMOUTH
by third parties. Applicant’s response in his
interrogatories with respect to the existence of other marks
containing the term DARTMOUTH goes unsubstanti ated. (See
applicant’s response to Interrogatory No. 15). Instead we

make our determ nation on the basis that opposer’s DARTMOUTH
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marks are well-known in the relevant field and entitled to a
broad scope of protection.

Wi | e opposer has al so raised the issue of applicant’s
intent in adopting his mark, in view of his prior
association with Dartnouth Coll ege and his know edge with
respect to the student body’s choice of a nbose as a mascot
for the athletic teans, we find the evidence insufficient to
go so far as to hold that applicant has acted in bad faith.
Furthernore, such a finding is not necessary here. The
remai ni ng du Pont factors which are before us weigh
overwhel m ng in opposer’s favor on the issue of |ikelihood
of confusi on.

Deci sion: The opposition is sustained and registration

is refused to applicant.



